FAUQUIER COUNTY WATER AND SANITATION AUTHORITY

ROGUES ROAD WATERLINE AND NEW WELL (NWB-G4) ROJECT
Contract No. 18-C-01-0224
CONSTRUCTION AGREEMENT
THIS AGREEMENT, made this 




, 2018, by and between the FAUQUIER COUNTY WATER AND SANITATION AUTHORITY, (the "Owner"), and ____________________________. a Corporation (individual/partnership/corporation, as appropriate), (the "Contractor"), recites and agrees as follows:

RECITALS
WHEREAS, The Owner wishes to engage the Contractor in providing certain waterline construction services for the Rogues Road Waterline and New Well (NWB-G4) Project (the “Project”) of the Authority’s New Baltimore Water System, and

WHEREAS, The Contractor wishes to undertake the provision of certain equipment and services in support of the Project;

AGREEMENT
NOW THEREFORE, in consideration of the payments and agreements hereinafter mentioned:

1.
The Contractor
1.1
General

A.
The Contractor will commence and complete the construction of the Project and will furnish all of the materials, supplies, tools, equipment, labor and other services necessary for the completion of the Project described herein in the attached Scope of Work - Exhibit “D” and in accordance with the Contract Documents (the "Work").


B.
The Contractor shall be responsible for the entire Work until completed and finally accepted by the Owner and shall be under an absolute obligation to protect the finished and unfinished Work against any damage, loss or injury.


C.
Unless otherwise expressly provided, the Work must be performed in accordance with the best modern practice and with materials and workmanship of the highest quality, all as determined by, and entirely to the satisfaction of, the Owner.


D.
Unless otherwise expressly provided, the means and methods of construction shall be such as the Contractor may choose; provided, however, that the Contractor shall employ adequate and safe procedures, methods, structures and equipment.  Neither the Owner's approval nor his failure to exercise his right of approval shall relieve the Contractor of obligation to accomplish the result intended by the Contract, nor shall the Owner's approval or failure to approve create a cause of action for damages.


E.
The Work will be completed in accordance with the time allowed in Section 4.1 of this Agreement.

2.
The Contract
2.1
General


A.
All of the following Exhibits are to be considered as part of and incorporated into this Agreement.  Further, the term "Contract Documents" includes but is not limited to the following:


(1)
Notice to Bidders - Exhibit “A”


(2)
Instruction to Bidders – Exhibit “B”


(3)
Bid Proposal – Exhibit “C”


(4)
Construction Agreement (the “Agreement).


(5)
Scope of Work – Exhibit “D”



(6)
Notice of Award – Exhibit “E”


(7)
Performance, Payment & Bid Bonds – Exhibit “F”



(8)
Notice to Proceed – Exhibit “G”


(10)
Volume 5 – Construction, Part A- Utility Standards Manual (“USM”) of the Authority’s Operating Code, effective November 2017 and as amended – Exhibit “H”



(9)
Final Payment Affidavit and Release of Claims – Exhibit “I” 


(11)
Any and all Change Orders issued by the Owner.


B.
The Contract Documents are complementary; what is called for by one is as binding as if called for by all.  If the Contractor finds a conflict, error, ambiguity or discrepancy in the Contract Documents, he shall immediately call it to the Owner's attention in writing before proceeding with the Work affected thereby.  The Owner will promptly resolve the matter in writing.  Work performed by the Contractor after he discovers, or reasonably should have discovered, such conflicts, errors, ambiguities or discrepancies and prior to written resolution thereof by the Owner, shall be performed at the Contractor's risk.

2.2
No Estoppel

Neither the Owner, nor any officer, member, employee, or authorized representative thereof, will be bound, precluded, or estopped by any determination, decision, acceptance, return, certificate, or payment made or given under or in connection with this Contract by any officer, employee, member or authorized representative of the Owner or an authorized representative of the Owner, at any time either before or after final completion and acceptance of the Work and payment therefore from:


A.
showing the true and correct classification, amount, quality, or character of the Work performed, or that any determination, decision, acceptance, return certificate or payment is untrue, incorrect or improperly made in any respect, or that the Work or any part thereof does not in fact conform to the requirements of the Contract Documents, and

B.
demanding and recovering from the Contractor any overpayments made to him or such damages as the Owner may sustain by reason of the Contractor's failure to comply with the requirements of the Contract Documents, or both.

2.3
No Waiver of Rights

None of the following actions shall operate as a waiver of any provisions of this Contract or of any powers provided herein:


A.
Inspections conducted by the Owner or any of its members, employees, officers or authorized representatives;


B.
Orders for the payment of money;


C.
Payments for or acceptance of all or any part of the Work;


D.
Extensions of time; or


E.
Changes to the Contract Plans or Specifications.


In no event shall any waiver of any breach of this Contract be held as a waiver of any subsequent breach of this Contract.


The terms of this Contract shall be in addition to, and not a limitation on, any and all rights and remedies which the Owner has or may have at law or in equity.  The Owner will have the right to enjoin the Contractor against any breach of the terms of this Contract.

3.
Changes in the Work
3.1
Minor Changes

The Owner reserves the right to make such additions, deletions, or changes to the Work as may be necessary in its sole discretion to complete the Work; provided, however, that no such additions, deletions or changes will materially affect the substance hereof or materially change the Contract Sum.  This Contract will in no way be invalidated by any such additions, deletions or changes.  No claim by the Contractor shall be made for loss of anticipated profits thereby.
3.2
Extra Work
The Owner may, in its sole and absolute discretion, at any time by a Change Order and without notice to any Surety, require the performance of such extra work as it deems necessary or desirable.  A Change Order covering extra work will be valid only if issued in writing and signed by the General Manager of the Owner (the "General Manager"), and the extra work so ordered must be performed by the Contractor. Any attempt by the Contractor to alter or modify a Change Order or to reserve a claim thereunder shall be void and of no legal effect.

3.3
Omitted Work

The Owner may at any time by a written order and without notice to any Surety require the omission of such Contract Work as it may find necessary or desirable in its sole and absolute discretion.  An order for omission of Work will be valid only if signed by the General Manager and the Work so ordered must be omitted by the Contractor.

4.
Time Provisions
4.1
Time of Start and Completion

The Contractor must commence the Work within ten (10) days after the date stated as the date to proceed in the Notice to Proceed and complete the work within one hundred twenty (120) days thereafter.  Time being of the essence with respect to this Contract, the Contractor shall prosecute the Work diligently, using such means and methods of construction as will secure its full completion in accordance with the requirements of the Contract Documents, and will complete the Work within a time frame negotiated between and acceptable to both the Owner and the Contractor after the date stated as the date to proceed in the Notice to Proceed, or on or before the date to which the time for completion may be extended pursuant hereto (the "Contract Period").  The Owner will determine in its sole discretion whether the Work performed hereunder has been fully completed within the Contract Period.  

4.2
Liquidated Damages

The Owner and the Contractor hereby acknowledge and agree that time is of the essence with respect to this Contract and that in the event the Contractor fails to complete the Work within the Contract Period, the Owner will incur actual and considerable monetary damage, the actual amounts of which at the time of the execution of the Contract are uncertain and not readily ascertainable.

The stipulated amount per day is Two Hundred and Fifty ($250.00) as set forth in the Instructions to Bidders and is reasonably in proportion to the probable loss to the Owner and that amount per day is hereby agreed upon as the liquidated damages for each and every day that the time consumed in completing the Work exceeds the time allowed.  This amount shall in no event be considered as a penalty or otherwise than as the liquidated and adjusted damages to the Owner because of the delay, and the Contractor and his Surety hereby agree that the stated sum per day for each such day of delay shall be deducted and retained out of the monies which may become due hereunder and if not so deductible, the Contractor and his Surety shall be liable therefore.
4.3
Extension of Time

A.
The parties to this Contract wish to provide a framework for resolving issues in connection with any delays that may occur on the Project.  No extension beyond the date of completion fixed by the terms of the Contract will be effective unless granted in writing and signed by the Executive Director.  Notice of delay must be given in writing within forty-eight (48) hours of its occurrence.  In case of a continuing cause of delay, only one notice shall be required.  The Contractor shall apply for any extension of time in writing, setting forth in detail the reasons for and causes of the delay, and an estimate of the probable effect of such delay on the progress of the Work, and shall submit his application to the Executive Director not more than twenty (20) days after the commencement of the delay; otherwise the application for extension shall be waived.  If such an application is made, the Contractor shall be entitled to an extension of time for delay in completion of the Work if:



(1)
Obstructed or delayed in the commencement, prosecution or completion of any part of the Work by any act or delay of the Owner, or



(2)
By riot, insurrection, war, pestilence, acts of public authorities, fire, earthquakes, unusually severe weather conditions, or



(3)
By strikes, or other causes, which causes of delay mentioned in this section, in the opinion of the Owner, are entirely beyond the expectation and control of the Contractor.


B.
Nothing contained herein shall be construed to waive, release or extinguish any rights of the Contractor to recover costs or damages for an unreasonable delay in performing this Contract, if and to the extent that such delay is caused by acts or omissions of the Owner, its agents or employees, and due to causes within their control.



The parties agree that the term "unreasonable delay" as used herein shall mean only a delay which singularly and in itself exceeds five percent of the total time allotted to the Contractor to achieve beneficial use of the Work under this Contract (including any agreed-upon modifications) and:



(1)
Where the Contractor has provided written notice within the time specified in Section 4.3 of this Agreement, and



(2)
Where the delay is:




(a)
Caused by the Owner's bad faith or its willful, malicious, or grossly negligent conduct; or




(b)
So severe that it constitutes an intentional abandonment of this Contract by the Owner; or




(c)
Results from the Owner's breach of a fundamental obligation under this Contract; or




(d)
Is beyond the contemplation of the parties on the date his Contract.


C.
The term "intentional abandonment" shall mean that the Owner has failed to take or to attempt to take action to fulfill its material obligations under this Contract and that the Owner has demonstrated no intention of resuming the Contract.  The term "fundamental obligation" shall mean only the Owner's obligations under this Contract to pay amounts to the Contractor when due, to furnish owner-supplied materials or equipment (if any), and to secure (if required) permits or title to land or rights of way necessary and indispensable to the prosecution to the Work.


D.
The parties recognize the difficulty in calculating damages incurred by the Contractor resulting from unreasonable delays caused by acts or omissions of the Owner, its agents or employees, and the parties hereby agree that the amount set forth in the Instructions to Bidders shall be the liquidated damages for each and every day that the Contractor incurs compensable costs or damages for unreasonable delays in performing this Contract as aforesaid, and that this figure represents a reasonably accurate forecast of anticipated actual damages in the event of an unreasonable delay.

5.
Contractor's Default and Owner's Termination
5.1
Defaults

A.
In the event:

(1) the Contractor fails to begin the Work when required to do so or otherwise fails to perform the Work in accordance with the Contract Document; or


(2)
at any time during the progress of the Work it shall appear to the Owner that the Contractor is not prosecuting the Work with reasonable speed, or is delaying the Work unreasonably or unnecessarily; or



(3)
the Contractor fails to make prompt payments for materials or labor or to Sub Contractors for Work performed under the Contract;


B.
Then:



(1)
the Owner will certify such fact or condition to the Owner and 



(2)
the Owner, without prejudice to any other rights or remedies it may have hereunder, will have the right to declare the Contractor in default in whole or in part.


C.
In the event the Owner elects to declare the Contractor in default, the Owner shall notify the Contractor and the Sureties by written notice describing the nature of the default and providing the Contractor a right to cure such default within three days after the date of notice, or within such longer period as the Owner, in its sole discretion, will determine.


D.
In the event the default is not cured within the time period specified by the Owner, the Owner will have the right to take any actions necessary to correct or complete the Work.

5.2
Termination

A.
In the event:



(1)
legal proceedings have been instituted by others than the Owner in such manner as to interfere with the progress of the Work and to potentially subject the Owner to the peril of litigation or outside claims; or


(2)
the Contractor is adjudicated bankrupt or makes an assignment for the benefit of creditors; or



(3)
in any proceeding instituted by or against the Contractor an order is made or entered granting an extension of the time of payment, composition, adjustment, modification, settlement or satisfaction of his debts or liabilities; or


(4)
a receiver or trustee is appointed for the Contractor or the Contractor's property; or



(5)
the Contract or any part hereof is sublet without the prior written consent of the Executive Director; or



(6)
this Contract or any rights, monies, or claims hereunder are assigned in whole or in part by the Contractor, otherwise than as herein specified; or



(7)
the Work to be performed under this Contract is abandoned;

B.
Then:



(1)
such fact or conditions will be certified by the Owner, without prejudice to any other rights or remedies of the Owner, will have the right to terminate the Contract upon immediate written notice to the Contractor.



(2)
immediately but no later than three (3) days after receipt of notice that he is in default hereunder, the Contractor shall discontinue all further operations on the Project or specified part thereof, and shall immediately vacate the site or such part thereof, leaving untouched all plant, materials, equipment, tools, supplies and job site records.

C.
If the Contractor does not cure the default or comply with these provisions, the Owner, three (3) days after declaring the Contractor in default, may have the Work completed or the defective equipment or machinery replaced, or anything else done to complete the Work in accordance with the Contract Documents by such means and in such manner, by contract with or without public letting, or otherwise as it may deem advisable, utilizing for such purpose, without additional cost to the Owner, such of the Contractor's plant, materials, equipment, tools and supplies remaining on the Site, and also such Subcontractors as it may deem advisable and may take any or all of the following actions:



(1)
Delete part or parts of the Work from the Contract and contract to have it performed by others;



(2)
Supplement the Contractor's work force;



(3)
Withhold payments due the Contractor and use such payments to satisfy any claims for monies owed by the Contractor in connection with the Project;



(4)
Replace or repair any defective Work, machinery or equipment;



(5)
Terminate the Contractor.


D.
The Contractor and his Surety shall bear all costs associated with completing or correcting the Work, including without limitation, the cost of re-letting, the amount of any liquidated damages, and any and all costs incurred in connection with the actions listed in this Section.


E.
Any costs incurred in connection with completing or correcting the Work will be deducted from the amounts then or thereafter due the Contractor.


F.
In the event such amounts are not sufficient to cover the costs incurred in connection with completing or correcting the Work, the Contractor and his Surety shall pay to the Owner the amount of any deficiency.


G.
The Owner will have the right to terminate this Contract at its own convenience for any reason by giving seven (7) days prior written notice of termination to the Contractor.  In such event, the Contractor shall be paid an amount equal to the lesser of:



(1)
The actual cost of any Work, labor or materials actually performed or in place and the actual cost of any labor, equipment or materials ordered in good faith which could not be canceled, less the salvage value thereof, plus fifteen percent (15%); or



(2)
The pro rata percentage of completion based upon the proposal breakdown plus the actual cost of any labor, equipment, or materials ordered in good faith which could not be canceled, less the salvage value thereof.


H.
Each subcontract shall contain a similar termination provision for the benefit of the Contractor and the Owner.

I.
The Contractor shall not be entitled to receive anticipated profits on unperformed portions of the Work.


J.
The Owner (or its authorized representative) will have the right to verify any amounts claimed by the Contractor to be due under this Section.


K.
The Contractor shall grant the Owner (or its authorized representative) access, during normal business hours, to its books, records and contracts, insofar as they pertain to amounts claimed to be due hereunder.

6.
Payments
6.1
Prices

For the Contractor's complete provision of certain equipment and materials, the Owner agrees to pay, and the Contractor agrees to accept, subject to the terms and conditions hereof, the lump sum prices or unit prices in the Contractor's Proposal in an amount not to exceed 





 and the award made thereon, plus the amount required to be paid for Extra Work ordered hereunder, less credit for any Work omitted pursuant hereto.
6.2
Partial Payments

A.
On or about the first of each month, the Contractor shall make and certify an estimate of the amount and the fair value of the Work performed and may apply for partial payment therefor.  The Owner may, in his discretion, revise the estimate to show the actual value of Work completed in accordance with the Owner's observation of the Work.  The Contractor agrees to be bound by Owner's revisions to his applications for partial payment.  Whenever the monthly estimate, after approval by the Owner, shows that the value of the Work completed during the previous month exceeds One Thousand Dollars ($1,000.00), the Executive Director will issue a certificate for such Work.  Such certificate will authorize payment by the Owner in an amount equal to the value of the Work completed less any sums retained or deducted by the Owner under the terms of the Contract Documents, and less retainage of five percent (5%) of payments claimed.  The Owner may, in its own discretion, reduce the amount of retainage withheld, in the latter stages of the Project.


B.
The Owner may withhold payment to such extent as may be necessary in the opinion of the Owner to protect the Owner due to loss because of:



(1)
Defective Work not remedied,


(2)
Third party claims filed or reasonable evidence indicating probable filing of such claims,



(3)
Failure of the Contractor to make payments properly to Subcontractors or for labor, materials or equipment,


(4)
Reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract price,



(5)
Damage to the Owner or another Contractor,



(6)
Reasonable evidence that the Work will not be completed within the time for completion,



(7)
Failure to carry out the Work in accordance with the Contract Documents, or



(8)
Liability, damage, or loss due to injury to persons or damages to the Work or property of other Contractors, Subcontractors of others, caused by the act or neglect of the Contractor of any of his Subcontractors.  The Owner will have the right, as authorized representative for the Contractor, to apply any such amounts so withheld in such manner as the Owner may deem proper to satisfy such claims or to secure such protection.  The application of these amounts shall be deemed payments for the account of the Contractor and will reduce the Owner's indebtedness to the Contractor accordingly.


C.
No partial payment will be made for any materials or equipment supplied hereunder before they are incorporated in the Work in a permanent manner required by the Contract Documents, unless otherwise specified herein.


D.
Before any payment will be made under this Contract, the Contractor and every Subcontractor, if required, shall deliver to the Owner a written, verified statement, in satisfactory form, showing in detail all amounts then due and unpaid by the Contractor and Subcontractor to all laborers, workmen, and mechanics, employed under the Contract for the performance of the Work at the site of the Project, for daily or weekly wages, or to other persons for materials equipment, or supplies delivered at the site of the Project during the period covered by the payment request.

6.3
Final Payment

A.
Upon determination of final completion of the Work, the Contractor shall prepare and submit his final payment request to the Owner.  When the final estimate has been prepared by the Contractor and certified by the Owner a final payment request stating that the Work has been completed and setting forth the amount of any final payment remaining due to the Contractor, will be issued.


B.
The Owner will then accept the Work as fully completed and will not later than thirty (30) days after the date of final completion, pay the Contractor the entire amount found due thereunder after deduction of any and all charges retained under Section 6.2.B of this Contract.  All prior partial payments, being merely estimates made to enable the Contractor to prosecute the Work more advantageously, shall be subject to correction in the final estimate and payment.


C.
The Contractor understands that, before receiving final payment, he shall submit to the Owner a sworn affidavit (Release of Claims) that all bills for labor, service, materials, and Subcontractors have been paid and that there are no suits pending in connection with the Work done or labor and materials furnished under the Contract.


D.
If a suit or suits at law is or are pending in connection with the Work, the Owner in its sole discretion, may permit the Contractor to execute a separate surety bond in a form satisfactory to the Owner.  The surety bond shall be in full amount of the suit or suits.


E.
Neither the final payment nor any part of the retained percentage will be paid until the Contractor, if required, furnishes the Owner with a complete release and indemnity from any third party claims which might arise out of this Contract.  If a third party claim remains unsatisfied after all payments are made, the Contractor or his Surety shall refund to the Owner all monies which the Owner may be compelled to pay in discharging such claim, including incidental costs and attorneys' fees.

6.4
Acceptance of Final Payment

The Contractor shall sign a release of claims prior to final payment.  The release shall act as a release to the Owner and every officer and authorized representative thereof from any and all claims, disputes and liabilities to the Contractor for anything done or furnished in connection with the Work or the Project and for any act or negligence of the Contractor or of any others relating to or affecting the Work.  However, no payment, final or otherwise, shall operate to release the Contractor or his Surety from any obligations under this Contract.

7.
Insurance

7.1
Coverage


During the term of this Contract, the Contractor shall procure and maintain, with solvent and responsible companies authorized to do business under the laws of the Commonwealth of Virginia and acceptable to the Owner, and maintain insurance coverage described below.

The coverages and limits of the Comprehensive General Liability Insurance, Workers' Compensation and Employers' Liability insurance and Automobile Liability insurance shall be not less than the following:


A.
Comprehensive General Liability insurance protection insuring against loss caused by Bodily Injury and Property Damage, including loss of the use thereof, arising out of an occurrence.  The following extensions should apply:



(1)
Personal Injury Liability coverage;



(2)
Contractual Liability insurance to cover the Contractor's obligations under the "indemnification" provisions of the Contract;



(3)
The Authority shall be added as an insured;



(4)
Broad Form Property Damage Liability, including Completed Operations; and



(5)
Elimination of any Explosion, Collapse and Underground exclusions, commonly referred to as "X, C, U" exclusions.



(6)
One Million Dollars ($1,000,000.00) combined single limit.


B.
Workers' Compensation and Employer's Liability Insurance:



(1)
Workers' Compensation:  statutory minimum.



(2)
Employer's Liability:  bodily injury One Hundred Thousand Dollars ($100,000.00) each employee.


C.
Automobile Liability:



Business Automobile Liability insurance which will pay for the liability arising out of accidents involving the ownership, operation, maintenance or use, including loading or unloading of any automobile.



One Million Dollars ($1,000,000.00) combined single limit.
7.2
Certificates of Insurance

Certificates of Insurance evidencing the above required insurance coverage shall be provided by the Contractor within ten (10) days of the commencement of any work under this Agreement.  Such Certificates of Insurance shall provide for at least forty-five (45) days notice to the Owner of cancellation, material change, or lapse of coverage and shall certify that the policies meet the requirements of this Article in all respects.  The insurance coverage specified herein shall constitute minimum requirements and the Owner shall be added as an insured on the policies described in Section 7.1.A and Section 7.1.B above.

Nothing contained herein shall be deemed to operate as a waiver of the Owner's sovereign immunity under the law.

8.
Performance, Payment and Bid Bonds

The Contractor shall provide the required Bid Bond as shown in Exhibit “F” at                    the time of Bid Submission as directed in Exhibit “B” - Instructions to Bidders.  The            Bid Bond shall be for 5% of the total amount of the Bid submission.  In lieu of                    a Bid Bond, Bidders may provide a certified check made out to the Authority, or                 cash equal to 5% of the Bid submission.
The Contractor shall, within thirty (30) days of issuance of a Notice to Proceed, furnish a Performance Bond and a Payment Bond as shown in Exhibit “F” – Performance Bond and Payment Bond in an amount at least equal to the amount of this Agreement.  Such bond shall remain in effect 1) until a final inspection has been done for the completion of the work and the Owner provides a Certificate of Final Completion to the Contractor that the work has been accepted, or, 2) for one (1) year after the date when final payment for the services performed under this Agreement is required to be made, whichever shall occur first.  The bond shall be executed by such sureties as are authorized to transact business in the Commonwealth of Virginia and are named in the list of Companies Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as Acceptable Reinsuring Companies as published in Circular 570 (amended) by the Audit Staff Bureau of Accounts, U.S. Treasury department.  If the bond is signed by an agent, it must be accompanied by a certified copy of the authority to act.

If the Surety on any bond furnished by the Contractor is declared bankrupt or becomes insolvent or its right to do business is terminated in the Commonwealth of Virginia, or it ceases to meet the requirements of the preceding paragraph, the Contractor shall within five days thereafter substitute another Bond and Surety, both of which must be acceptable to the Owner.
9.
Miscellaneous
9.1
Suits at Law

The Contractor hereby assumes all liability for and will indemnify and hold harmless the Owner and its officers, members, authorized representatives and employees against any and all claims, losses, costs, damages, penalties, liabilities and fees (including reasonable attorneys' fees) and expenses resulting from any material breach of the representations, warranties and covenants of the Contractor contained in the Contract Documents or from any injuries to persons or property caused by the negligence or alleged negligence of the Contractor or his subcontractors, employees, or authorized representatives, or in any other manner arising out of the performance of this Contract.

9.2
Warranty

The Contractor hereby warrants all the Work against any defects in workmanship and materials for one (1) year or as specified by the Specifications in the Contract Documents, following the date of final acceptance of the Work by the Owner.  Such acceptance shall be evidenced by the issuance of a Certificate of Final Completion.


Where the Contract Documents specify a longer warranty period for a particular piece of equipment, material or system, the specified period shall supersede the one (1) year warranty herein for the particular piece of equipment, material or system.  Under this warranty, the Contractor hereby agrees to repair and restore without delay, at his own expense, any failure of any part of the Work performed hereunder.


The Contractor covenants to repair damages to any part of the Work caused by such failure.  The Contractor's Performance Bond shall fully cover all warranties named in this provision.  If the Contractor fails to perform any of his warranty obligations within ten (10) days after the date of written notification, the Owner may proceed to perform the required work at the expense of the Contractor and his Surety.

9.3
Personnel
The Contractor agrees to diligently and conscientiously devote its resources to the performance of the services during the term of this Agreement.  The Contractor represents and warrants that he is capable in all respects of performing the requirements of the Agreement and agrees to perform the Work with the degree of skill, judgment and expertise customary in the industry, and exercising the highest professional standard of care and quality.
9.4
Nondiscrimination in Employment
During the performance of this Contract, the Contractor:
A. Shall not discriminate against any employee or applicant for employment because of race, religion, color, sex or national origin, except where religion, sex or national origin is a bona fide occupational qualification reasonably necessary to the normal operation of the Contractor.  The Contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices setting forth the provisions of this nondiscrimination clause.

B.
Will state that he is an equal opportunity employer in all solicitations or advertisements for employees placed by or on behalf of the Contractor.


C.
Accepts that all notices, advertisements and solicitations placed in accordance with federal laws, rules or regulations shall be deemed sufficient for the purpose of meeting the requirements of this section.


D.
By submitting their bids, Bidders certify that they do not and will not during the performance of this contract employ illegal alien workers or otherwise violate the provisions of the federal Immigration Reform and Control Act of 1986.  As a safety requirement, all employees shall speak and comprehend the English language.  


The Contractor shall include the provisions of the foregoing paragraphs A, B, C and D in every subcontract or purchase order over Ten Thousand Dollars ($10,000.00), in order that the provisions contained therein will be binding upon each such Subcontractor or vendor.

9.5
Contractor's Representation and Warranties

In consideration of and to induce the award of this Contract to him, the Contractor represents and warrants to the Owner as follows:

A.
The Contractor represents that it is a duly organized and licensed entity which employs qualified and experienced personnel who specialize in performing the type of construction services required hereunder.  The Contractor agrees to provide a sufficient number of personnel who are suitably qualified and experienced and who are in all respects acceptable to the Owner to perform the Work in an efficient and timely manner.  The Contractor represents that it is capable in all respects (including the possession of sufficient financial resources to provide fully for the payment of employees) of performing the Work and agrees to provide construction services of high quality.  The Contractor agrees to diligently and conscientiously devote its resources to the performance of the Work

B.
The Work can be performed as called for by the Contract Documents;


C.
The facts stated in his Proposal and the information given by him are true and correct in all respects;


D.
He is fully informed regarding all the conditions affecting the Work to be performed and labor and materials to be furnished for the completion of this Contract; and that his information was secured by personal investigation and research.

10.
Confidentiality
The Contractor shall hold in strict confidence and shall not, either during the term of this Agreement or thereafter, disclose, directly or indirectly to any third party, person, firm, corporation or other entity. any proprietary or confidential information of the Authority obtained by the Contractor as a consequence of the consulting relationship crated hereby. Such information shall not include any information (i) known to the Contractor before receipt from the Authority (ii) learned by the Contractor from a third party entitled to disclose such information or (iii) known publicly other than through disclosure by the Contractor in violation of this Agreement.  The Contractor hereby acknowledges and agrees that all proprietary information referred to in this Section 10 shall be deemed proprietary information of the Authority and that the Contractor shall take such steps, undertake such actions and refrain from taking such other actions, as may be required to maintain the confidentiality of such proprietary information.

The Contractor further agrees and acknowledges that any disclosure of any proprietary information prohibited herein may result in irreparable injury to the Authority which will not be adequately compensable in monetary damages, that the Authority will have no adequate remedy at law therefore, and the Authority may obtain such preliminary, temporary or permanent mandatory or restraining injunctions, orders or decrees as may be necessary to protect the Authority against, or on account of, any breach by the Contractor of the provisions of this Section 10.  In the event the Authority prevails in any suit or proceeding against the Contractor to enforce any of the covenants contained in this Section 10 or to recover damages resulting from the breach by the Contractor of any covenant, the Contractor agrees to pay to the Authority its costs and reasonable attorneys' fees incurred in such suit or proceeding.

11.
Notices
All notices hereunder shall be in writing, shall be given either manually or by mail and shall be deemed sufficiently given when actually received by the party to be notified or when mailed, if mailed by certified or registered mail, postage prepaid, addressed to such party at his address set forth below. Any party may, by notice to the other parties given in the manner provided for herein, change his or its address for receiving such notice.

Address for notices to the Contractor:

Address for notices to the Authority:

Fauquier County Water and Sanitation Authority

Attn: Benjamin Shoemaker, Executive Director
7172 Kennedy Road

Warrenton, VA 20187-3907
12.
Audit
The Authority and its authorized representatives shall have access to and the right to examine and copy (at the Authority's expense), until the expiration of three years after the final payment under this Agreement, ail books, documents, records, papers, and other supporting data of the Contractor which involve transactions related to this Agreement.  In the event of litigation involving this Agreement, the foregoing rights of access, examination, and copying shall continue until such litigation shall have been finally resolved.  The Contractor shall include this provision in every Subcontractor or Sub-consultant agreement providing for services in excess of $2,000 in connection with this Work.

13.
Indemnity by the Contractor
The Contractor shall indemnify and hold harmless the Authority (its members, officers, employees and authorized representatives) from and against any breach of any representation or warranty, or any loss, damage, expense or liability to the extent arising from the wrongful act, error or omission of the Contractor or of the Contractor's Subcontractors or Subconsultants, if any, in the performance of the Services contemplated by this Agreement.

14.
Governing Law; Venue
This Agreement shall be construed and performed in accordance with the laws of the Commonwealth of Virginia, without reference to conflict of laws principles. Resolution of any outstanding claims, counterclaims, disputes and other matters arising out of or in connection with this Agreement shall be decided in a court of competent jurisdiction in the Commonwealth of Virginia.

15.
Entire Agreement
This Agreement constitutes the entire agreement of the parties relating to its subject matter and supersedes all prior and contemporaneous agreements of the parses in connection herewith.
16.
Prohibition of Contingency Fees
The Contractor represents and warrants that it has not employed any company or person other than a bona fide employee working for the Contractor to solicit or secure this Agreement and that it has not paid or agreed to pay any person, company, corporation, individual or firm, other than a bona fide employee working solely for the Contractor, any favor, commission, percentage, gift, or any other compensation contingent upon or resulting from the award or making of this or any other agreement relating to this Work. In the event of breach of this provision, the Authority shall have the right to terminate this Agreement with the Contractor without liability and, in its discretion, to deduct from amounts due under this Agreement, or otherwise recover, the full amount of such fee, commission, percentage, gift or consideration, as well as the cost of such recovery, including, without limitation, reasonable attorneys' fees and costs.

17.
Cumulative Rights
The rights and remedies provided in this Agreement shall not be exclusive, but shall be cumulative and in addition to all other rights and remedies provided by applicable law, including but not limited to statutory or common law indemnity, contribution, or other remedy at law or in equity.

18.
Waiver Not Continuing
The waiver by either party of any failure on the part of the other party to perform any of its obligations under this Agreement shall not be construed as a waiver of any future or continuing failure or failures, whether similar or dissimilar thereto.

19.
Mutual Work Product
This Agreement results from negotiations between the parties. It is the intention of each of the parties that this Agreement is a mutual at work product and that neither of the parties shall be considered to be responsible solely for the preparation of same.  The parties agree that no phrase or provision of this Agreement which is ultimately held to be ambiguous shall be construed against either of them.

20.
Surviving Obligations
The representations, warranties and covenants of the parties shall-continue after and survive, and be enforceable notwithstanding, the execution of this Agreement, the completion of the Work or the expiration or other termination of this Agreement.

21.
Captions
The captions contained in this Agreement are for purposes of convenience only and form no substantive part of this Agreement. In no event shall they be deemed to limit or modify the text of this Agreement.

22.
Independent Contractor Status
The Contractor shall be deemed to be an independent Contractor of the Authority for all purposes, and nothing herein shall operate to establish or evidence any employment contract between the Contractor and the Authority.  The Contractor shall be responsible for paying all federal, state and local income, FICA and other taxes imposed as a result of compensation paid hereunder, and the Authority shall have no responsibility to withhold such taxes from its payments to the Contractor.  Except as expressly provided herein the Authority shall have no control over, charge of, or responsibility for the means, methods, sequences or specific procedures in connection with the Work.

Attachments:

Exhibit “A” – Notice to Bidders

Exhibit “B” – Instruction to Bidders


Exhibit “C” – Bid Proposal

Exhibit “D” – Scope of Work

Exhibit “E” – Notice of Award

Exhibit “F” – Performance Payment and Bid Bonds

Exhibit “G” – Notice to Proceed


Exhibit “H” – Utility Standards Manual

Exhibit “I” – Final Payment Affidavit and Release of Claims
IN WITNESS WHEREOF, the parties hereto have executed, or caused to be executed by their duly authorized officials, this Agreement in triplicate each of which shall be deemed an original on the date first above written.







OWNER:







FAUQUIER COUNTY WATER AND SANITATION AUTHORITY






By: _______________________________ 







Michael J. Focazio







FCWSA Board of Directors Chairman
Commonwealth of VIRGINIA

County of FAUQUIER


To Wit:


The foregoing Construction Agreement was acknowledged before me in the above jurisdiction this 



2018, by Michael J. Focazio in his capacity as Board of Directors Chairman of the Fauquier County Water and Sanitation Authority.







____________________________________







                          Notary Public
My Commission Expires: 











CONTRACTOR:







By: 













Name: 












Title: 













Address: 






Commonwealth/State of 




County/Township/City of 




To Wit:

The foregoing Construction Agreement was acknowledged before me in the above jurisdiction this _____ day of 



 2018 by 




_______________ in his/her capacity as 






 of ___________________________________________, who acknowledged the same to be the lawful and authorized act of the individual/partnership/corporation.









Notary Public

My Commission Expires: 
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